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1. The Preamble Charter of Fundamental Rights of the European Union.
2. Judgment of the German Federal Constitutional Court (2 BvR 859/15) on the
Public Sector Purchase Program of the ECB.
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Abstract

"Citizenship" has emerged as one of the most significant legal and political
developments in contemporary times, coinciding with the emergence of the
concept of "nation." It has profoundly impacted human life in the modern era
on both domestic and international levels. This has led various legal systems
to approach this phenomenon from a rights-based perspective, considering it
an inherent and established right of all citizens. Despite the inclusion of this
issue in Articles 41 and 42 of the chapter on the rights of the nation in the
Constitution of the Islamic Republic of Iran, the relationship between the
institution of citizenship and Islamic jurisprudential standards has
continually been met with doubt and ambiguity. The discrepancies between
prevalent interpretations and religious certainties have further fueled these
doubts and ambiguities. Therefore, this research addresses various aspects of
the question: "Based on religious principles, what is an appropriate model
for analyzing the concept of citizenship in contemporary law?" To provide a
reliable answer to this question, the authors conducted library studies within
the realm of Islamic knowledge and the constitutional legal system of the
Islamic Republic of Iran. Through a critical examination of the prevailing
theories of "pure nationalism" and "pure transnationalism," they explored the
"Model Ummah" theory as an Islamic theory of citizenship in relation to the
constitutional legal system of the Islamic Republic of Iran, presenting the
components and distinctions of this analytical model. Finally, the
requirements for realizing the Muslim Community Model theory within the
legal system of the Islamic Republic are presented in two areas: "a
progressive interpretation of Articles 41 and 42 of the Constitution” and "a
critical reevaluation of the legal system concerning the realization of the
Muslim Community Model theory."”
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Constitution, Constitutional Law.
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Abstract

The repetition of Israel's international crimes, especially after the “Al-Agsa
Storm” operation in October 2023, once again brought up the need to deal
with this type of crimes in Iran's legal circles. Therefore, the proposal to join
the statute International Criminal Court was presented as one of the
solutions. Considering the historical role of the Guardian Council in shaping
the rules of Iran's accession to international treaties, this article answers the
question that if a decision is taken to ratify the statute of the Court, what
jurisprudential obstacles will Iran's accession to this treaty face?
Jurisprudential obstacles are meant the obstacles that the Council has
expressed during the years after the revolution in its Shariah-Supervision in
joining international treaties and agreements. Therefore, while investigating
the role of the Council in this regard, the following article examines possible
objections of the Council, such as Nafy-i Sabil (negation of domination), the
difference in criminal titles, the difference in the system of punishment, in a
comparative manner between the opinions of the Council and the provisions
of the Statute. Based on these fundamental problems and Iran's need to have
a legal basis to deal with international crimes, the conclusion of this article is
to design a domestic legislative model for the criminalization of international
crimes based on domestic needs and contexts and in line with the general
rules of international criminal law; A model that makes it possible for Iran's
courts to prosecute international crimes such as what occurred in Gaza from
the perspective of international law.
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Common Legislation, International Crimes.
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Abstract

One of the important methods of financing for implementing large-scale
projects in the country and preventing budget deficits is foreign borrowing.
Foreign borrowing has always been considered in various resolutions,
including the annual budget bills and the five-year development plan bill, by
the Islamic Consultative Assembly. The Guardian Council, in its supervisory
role, sometimes approves these resolutions in the initial stage, while at other
times it recognizes the nature of this borrowing as usurious and contrary to
Islamic law. When the Parliament insists on its resolution, the matter is
referred to the Expediency Council according to Article 112 of the
Constitution, and ultimately, the Council approves the Parliament's decision.
This research, conducted through a descriptive-analytical method, examines
these resolutions and analyzes the foundations of the different approaches of
the Guardian Council regarding them. It concludes that, considering the
fatwa of Imam Khomeini (RA) and the Supreme Leader regarding the
permissibility of usurious borrowing with the intention of not paying
interest, there is a primary possibility of approving resolutions that include
foreign borrowing. Attention to this matter could create a unified approach
within the Guardian Council regarding foreign borrowing, relieving
lawmakers from issuing secondary rulings and the obligations that come
with them, such as the repeated referral of resolutions to the Expediency
Council and the temporary nature of these rulings, which require continuous
extensions.
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Abstract

According to Article 3 of the Transparency Law of the Three Branches of
Government, approved on 10/2/1403, the Cabinet is required to publish the
detailed minutes of its discussions, except for cases specified in this article,
within one month on its information platform. Additionally, under Article 5
of this law, failure to execute or incomplete execution of this legal
obligation, or the publication of information contrary to the provisions of the
law, has been criminalized. Given the innovative nature of this legal
requirement and the lack of experience of the Islamic Republic of Iran in
publishing detailed minutes of its sessions, along with some ambiguities in
Article 3 of the Transparency Law and the absence of the necessary
administrative and operational frameworks, the implementation of the law
faces several challenges. Ambiguities regarding the "definition of detailed
minutes," "law enforcer," "timeframe for the implementation of the law,"
"authority and method for determining non-publishable discussions,"”
"possibility of publishing filtered discussions at a later time," and "limits of
criminal responsibility" are among the obstacles to the law's implementation.
In this paper, by clarifying the theoretical and practical processes currently
in place for drafting the government's detailed minutes and exploring the
ambiguities of the Transparency Law, suggestions are presented to overcome
the existing barriers and fully realize the intentions and objectives of the
legislator, while avoiding criminal liability for the law enforcers.
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Abstract

One of the issues that can be analyzed regarding the powers and duties of the
higher authority of the capital market from the perspective of constitutional
interpretation is the commitment to Article 77 and Article 125 of the
Constitution of the Islamic Republic concerning treaties, contracts, and
international agreements related to the capital market. Clause 21 of Article 7
of the Securities Market Law includes cooperation and participation with
international bodies and joining relevant regional and global organizations as
part of the duties and powers of the board of the Securities and Exchange
Organization. From the standpoint of compliance with the Constitution, a
guestion arises: does this regulation align with constitutional interpretations,
and does referring this matter to a non-governmental public entity negate the
commitments of the Iranian government in the international arena? As a
general conclusion regarding this issue, although the ordinary legislator's
approach in the hierarchy of norms and principles of international treaties
can be criticized and addressed, if the Securities Organization engages in the
conclusion of a memorandum of understanding or a contract (private), it is
fundamentally exempt from the formalities stipulated by the Constitution,
unless it pertains to significant matters and treaties considered essential in
the public domain of the stock exchange and securities market or is related to
Iran's commitment to a treaty or contract, in which case it would be subject
to the relevant principles and regulations regarding the formulation and
conclusion of international agreements.
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Abstract

Identity is recognized as a new normative concept in the constitution,
determining the main elements of the constitution, including its type and
structure. Violating this concept can undermine the validity and legitimacy
of a country's constitution. Today, the concept of identity in the constitution
and its function is a point of contention in the political and legal fields within
the European Union, and it can be said that the initial discussions regarding
the principle of identity in the constitution stem from these disputes and the
political and legal competencies between the Union and its member states.
Some member countries use the principle of identity in the constitution to
express opposition or even resist the expansion of powers of EU-affiliated
institutions. Although identity in the constitution is a static and fixed
principle, various limited or unlimited interpretations can be derived from
the principle of identity in the constitutions of different countries. For this
reason, international law has remained silent regarding the constitutional
identities of countries. This study examines the reasons and mechanisms of
the principle of identity in the constitution, focusing on the legal
representations of the constitutional identity of Hungary, a member state of
the EU that has fundamental disagreements with the Union on issues such as
immigration laws. It concludes that in unlimited identities, the content and
function of constitutional identity can be unclear or even contradictory;
however, in countries like the Islamic Republic of Iran, where identity is
focused on limited principles, its function in the constitution is prominent
and clear, preventing contradictions and conflicts within the principles of the
constitution.
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Abstract

One of the ways for direct public participation in decision-making in Iran
and Italy is legislative referendums. Among the types of referendums in
Italy, the referendum that repeals laws is a specific example of a legislative
referendum and is the most similar to the referendum regarding Article 59 of
the Iranian Constitution. One of the most significant similarities between
these two referendums is that they are subject to fundamental oversight. This
research, presented in a descriptive-analytical format, seeks to answer the
question of how fundamental oversight is conducted over legislative
referendums in Iran and Italy. By comparing fundamental oversight of
legislative referendums in Iran with the repealing referendum in Italy, it was
found that, since the Italian legal system is clearer and more precise in
defining the formal and substantive rules governing the repealing
referendum, the fundamental oversight of legislative referendums in Italy is
characterized by greater transparency and accuracy regarding the process of
its implementation and the norms governing this referendum compared to
the Iranian legal system. On the other hand, the practical experience of
holding various repealing referendums in Italy has led to the resolution of
some deficiencies and shortcomings through the practices of the Italian
Constitutional Court, whereas, due to the lack of precedent for holding
legislative referendums in Iran, the deficiencies and shortcomings in this
area remain unknown to the Guardian Council and other related authorities
and institutions.
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Abstract

The explanation and examination of the approach of the jurists of the
Guardian Council in reviewing tax legislation, or in other words, legislation
related to taxes and the tax system of the Islamic Consultative Assembly, can
not only have theoretical benefits but also familiarize ordinary legislators
with this institution's perspective on the Sharia framework of tax laws.
Consequently, if legislators pay attention to this framework, it could lead to
a reduction in the lengthy legislative process. Investigating the approach of
the Guardian Council and identifying instances where the jurists of this
council have deemed the tax legislation of the Assembly incompatible with
Sharia principles is the main question of this research. Based on descriptive-
analytical studies, the jurists of the Guardian Council have identified several
issues as violations of Sharia in the context of aligning the tax legislation of
the Islamic Consultative Assembly with Sharia principles, including "lack of
attention to the capabilities of taxpayers,” "oppression of taxpayers,"
"holding taxpayers responsible for the tax payments of others,” "seizing
taxpayers' assets to collect taxes beyond a precautionary amount,” "the
priority of the tax administration in collecting taxes over other creditors,"”
and "lack of consideration for justified excuses in deadlines.” They have
deemed legislation containing these issues as incompatible with Sharia.
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