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. effectiveness

. efficiency

. organization for economic co-operation and development (oecd)
. partnership

. formal conception of rule of law

. substantive conception of rule of law

. Clarity
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10, Universal Declaration of Human Rights

11 Charter of the United Nations

L2 International Covenant on Civil and Political Rights

13, International Covenant on Economic, Social and Cultural Rights

14 external

15, internal

16, self-determination as result

17, self-determination as process

18, international court of justice (ICJ)

%, Awvailable in https://www.icj-cij.org/public/files/case-related/61/061-19751016-
ADV-01-00-EN.pdf, (Last visited 2022/04/21)

20 égitimité /legitimacy

21 aarhus convention

22 The United Nations Economic Commission for Europe (UNECE) Convention on
Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters
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26. Barten, Ulrike (2015), Minorities, Minority Rights and Internal Self-
Determination, New Yorker: Springer.

27. Campbell Black, Henry (1968), Black's Law Dictionary, Fourth Edition,
Minnesota, USA: West Publishing CO, 4" Ed.

28. Creighton, James L (2005), Public Participation Handbook Making
Better Decisions through the Citizen Involvement, San Francisco: Jossey-
Bass, 1st Ed.

29. Dworkin, R (2013), «the Rule of Law and Human Rights in
Contemporary Worldy, in Law of Ukraine, NO. 3, pp 7-13; Quoted from;
Abdollahzadeh Shahrbabaki, Azade (2019), «Theoretical Basis for the
Discussion on the Quality of Law: Concept and Requirement», Public Law
Research, Vol. 21, Issue 63, pp 297-317.

30. Fuller, Lon I (1969), the Morality of Law, New Haven and London:
Yale University Press, the Second Edition.
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https://unfccc.int/news/iran-submits-its-climate-action-plan-ahead-of-2015-paris-
agreement
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$/2020/531; S/2019/934, 492; S/2018/1089, 602; S/2017/1030, 515; S/2016/1136,
589
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S/2020/443, 513; S/2019/49, 315, 457, 752, 863, 907, 926; S/2018/511, 967, 1061,
1073; S/2017/205, 719, 731; S/2016/279

20. Minamata Convention on Mercury (10 October 2013), Entry into force: 16
August 2017.

21. “... pursuant to Article 30, paragraph 5 of the Convention, the Islamic Republic
of Iran hereby declares that any amendment to an annex to the Convention shall
enter into force for the Islamic Republic of Iran only upon the deposit of its
instrument of ratification, acceptance, approval or accession with respect thereto ...
Consistent with its principal policy of protecting and promoting the environment and
human health, the Islamic Republic of Iran has ratified the Minamata Convention on
Mercury.

Fulfilling the obligations enshrined in the Convention is a clear duty of all relevant
stakeholders including governmental or non-governmental; the Ministry of Foreign
Affairs as the National Focal Point and the Organization of Protection of
Environment as the National Authority of the Convention are assigned with the task
of handling and monitoring the national implementation of the Convention.

It is the understanding of the Islamic Republic of Iran that implementation of the
Convention is subject to providing the developing countries with sustainable,
adequate and accessible financial support, technical assistance, technology transfer
as well as capacity building and proper training which are recognized in the Articles
13 and 14 of the Convention as part of responsibilities of all parties, specifically the
developed country parties.
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The Islamic Republic of Iran is of the view that full and accurate implementation of
the said articles is as necessary as other articles of the Convention and non-
implementation of the said Articles may raise the issue of compliance.
Should the above assistance and support fail to be adequate, timely and sustainable;
the extension of the exemptions will be a necessity.
The Islamic Republic of Iran would like toencourage all countries that have not yet
done so, in particular developed countries to join the Convention and emphasizes
that the whole international community should work together to realize the accepted
principle of ‘Common but Differentiated Responsibilities.”

s LMol 655 a6 313 e ool sy Ol oD (6 st <0l 58 T B3l O iy el
Sy LYoV 0T 4 Gl b ey el di 355 51 g e 01l (oDl (500 Sl Ol S
3 Sy hme G 5 Bl g 0 (el IS Glacial Gillas Olnl Ol (6 e
S o a2 g )3 Blalis O sl 55 Ol

spl ol el (a5 Fas ) el Ollied dan () Aib s 05l 55 55 o Sliess 4 fes
Sl e ool s (S 4abs o b Sl bl Olsle 5 S5 e e plis 53 4l
ol odgs 1y O pedl S

355 5 Gl b slcylam S & bsin O gl 55 5l 4 el sl ol g Ol oSl (S pgon
I s slaysiS (gl cmlize i5gel 5 slanal U1 pomen 5 (sl JUES) (23 SSLS (o s
o (@larwy Gla,siS d5) b glacd s 51 sy Jpe VY Y sl 0 S Cl wany
sl ol 4l oy

slie sl 55100 & OF 509 addal sy G 5 bl sl 5 ol ol ol 0Ll oSl (6 ppor
S o sloul 1 sdalee 4 il (p12) g3 50 OF Sl rl pie 5 ol (5035 5 p3Y Dol 55

S e S bbbl 52 L el ABL et 5 (B sen ((JIS B55 slaioler 5 SWS S Sose 2
g dal gt

o5 94 Lilos Pl 050l 587l 5o gl 4 058 B S 1) ola,5iS daa Ol ol (g seer
Al Ml Al fan o8 S o AST 5 05 n Oy 4 g & G pS )y aBliann g sla) S
S e e L plane el S rie slacd s s a0y J sl Gid

22.
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXVI1117&cha
pter=27&clang=_en#EndDec
https://treaties.un.org/doc/Publication/MTDSG/Volume%2011/Chapter%20XXVI1/X
XVII-17.en.pdf

23. Intergovernmental Agreement on Dry Ports (1 May 2013), Entry into force: 23
April 2016
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“the implementation of the provisions of Article 13 of the Agreement is subject to
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fulfilment of the requirements of Article 139 of the Constitution of the Islamic
Republic of Iran.”

https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=xi-e-3
&chapter=11&clang=_en
25. Convention on limitation of liability for maritime claims (19 November 1976),
Entry into force: 1 December 1986.

il g iy BBl el 3 0Ll s G Bl 2 YR
The instrument of accession was accompanied by the following reservation: 'The
Government of the Islamic Republic of Iran reserves its right to exclude the
application of the provisions of article 2, paragraphs (d) and (e), according to
article18(1) of the Convention.
https://www.ilo.org/dyn/natlex/natlex4.detail?p_isn=103159&p_lang=en
27. Agreement on the International Carriage of Perishable Foodstuffs and on the
Special Equipment to be used for such Carriage (1 September 1970), Entry into
force: 21 November 1976.
28. https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XI-B-
22&chapter=11&clang=_en
29. a Protocol to Eliminate Illicit Trade in Tobacco Products (12 November 2012),
Entry into force: 1 October 2018.
30. https://itreaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1X-4-
a&chapter=9&clang=_en
31. International Agreement on Olive Oil and Table Olives (9 October 2015), Entry
into force: 1 January 2017.
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XIX-
49&chapter=19&clang=_en
33. Framework Agreement on Facilitation of Cross-border Paperless Trade in Asia
and the Pacific (19 May 2016), Entry into force: 20 February 2021.
34.
https://treaties.un.org/Pages/ViewDetails.aspx?src=UNTSONLINE&mtdsg_no=X-
20&chapter=10&clang=_en
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36. United Nations Convention on the Law of the Sea (10 December 1982), Entry
into force: 16 November 1994.
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10.Abass, Ademola (2012), International Law Text, Cases, and Materials,
Oxford University Press.

11.Crawford, James (2012), Brownlie's Principles of Public International
Law, Oxford University Press,

12.Hannikainen, Lauri (1988),Peremptory Norms (Jus Cogens) in
International Law: Historical Development, Finnish Lawyers' Publishing
Company.

13.Lauterpacht, Hersch (2011), The Function of Law in the International
Community, Oxford University Press;

14.Lepard, Brian D. (2010). Customary International Law: A New Theory
with Practical Applications (ASIL Studies in International Legal Theory),
UK, Cambridge University Press.

15.Lindley, M. F. (1969), The acquisition and government of backward
territory in international law;: Being a treatise on the law and practice
relating to colonial expansion, Negro Universities Press.

Article

16.MacGibbon, 1. 1. (1953). “Some Observations on the Part of Protest in
International Law",. British Year Book of International Law
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Document
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20.CRS Report (2003). Missile Technology Control Regime (MTCR) and
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Retrieved from Congressional Research Service website:
https://crsreports.congress.gov/product/pdf/RL/RL31848/3
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Examining the Legal System Governing
Administrative Councils within the Executive
Branch, Pathology and Providing a Favorable

Model

Yahia Mazroei * Ali Abdolahad?**

1- ph.d of public law, allameh tabatabaei university
2- ph.d student of public law, allameh tabatabaei university

Abstract

One of the pillars of the governing system in the executive branch are the
administrative councils. These councils have been developed and increased
in a way that has created challenges and problems for the system of public
law. Given the fact that the legislature established these councils in the
Iranian legal system in [the Persian year of] 1300, the question arises
whether this action was in accordance with the standards of public law and
the principles of the constitution. Therefore, this paper will examine this
issue and a mechanism will be suggested to resolve the problems related
thereto. The findings of this study, using legal documents and adopting an
analytical-descriptive approach, suggest that the establishment of a council
within the executive branch is against the principles of the [lranian]
constitution regarding the structure of the executive, namely articles 60, 57
and 138, and that the only council body within the executive branch
recognized by the constitution is the cabinet. However, under article 138 of
the constitution, the formation of a commission composed of several
ministers is foreseen. This is subject to the will of the cabinet, not the
parliament.

Keywords:
administrative councils, jurisdiction, principle of separation of powers,
constitution, the council of ministers.
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The Theoretical Establishment Plan of
Separation of Powers as an Organizational
Feature of Constitutionalism with Emphasis on
the Ideas of Filmer and Locke

Mohammad Javaheri Tehrani ¥, Fatemeh Mafi **

1- Assistant professor, Public law, Faculty of law,Shiraz University, Shiraz, Iran
2- Phd student, Public law, Faculty of law,Shiraz University, Shiraz, Iran

Abstract

The separation of powers based on the natural equality of human beings
is an essential organizational feature of constitutional government. The
clarification of this doctrine - which is the mission of this paper - depends on
its pursuit to the concept of equality in freedom. By examining the works of
Filmer and Locke, an attempt has been made to draw the direction of
movement towards the separation of powers after the impeachment of this
foundation. The results of this study are as follows: natural equality in
disobeying the individual will of others, promotes the law as a non-
individual will and the level of unity of the society of equals. Such plan of
the law requires all people and ruling institutions to obey the law. In the rule
of law system, no absolute will has the legitimacy to impose itself on others;
therefore, the legitimacy of the actions of law enforcers and drafters is
"conditional” to the legal framework. Since the government is considered the
executive power, it is not possible to guarantee compliance with the law
except by creating a structural conflict between its independent parts.
Therefore, the separation of powers with the separation of institutions that
perform various functions of the government provides an institutional
solution to protect the constitutional government. Based on these results, in
addition to clarifying the relationship between the separation of powers and
constitutionalism, the conditions for the fundamental entry into the
discussion of the usefulness of this doctrine for the current situation and its
comparison with the Iranian-Islamic tradition are provided.

Keywords:
separation of powers, rule of law, constitutional government, absolute
sovereignty, modern governance, constitutionalism.
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The Responsibilities of the Supreme Tax Council
in Hearing Appeals from the Tax Dispute-
Resolution Boards

Ayat Mulaee **

1- Assistant Professor, Law Department, Faculty of Law & Social Sciences, University of
Tabriz ,Tabriz, Iran

Abstract

Acrticle 256 of the [Iranian] Tax Code is an important article, which deals
with the competence of the Supreme Tax Council regarding "quasi-judicial
proceedings"”. In this respect, this article is the central article regarding the
status of the quasi-judicial Supreme Tax Council. The present paper,
realizing such importance, seeks to answer the question: under Article 256
what are the criteria for the appellate jurisdiction of the Supreme Tax
Council? In response to this question, using a descriptive-analytical method,
some results have been obtained. Firstly, Article 256 contains some
important criteria of the principles of fair trial and fundamental rights, which
doubles the need to pay attention to this article. Secondly, the criteria and
rules related to the proceedings in the Supreme Tax Council can be divided
into the preliminary, review and issuance of judgment stages. Thirdly, the
criteria set forth in Article 256 are the most important indicators that have
played a role in drawing the legal boundaries and scope related to the
competence of the Council’s branches and the rights of the parties to the
case. Fourthly, the text and content of this article with regard to appealing
from the decisions of the tax dispute-resolution boards is different from other
provsions related to appealing decisions of the said boards. This situation
can be a source of confusion for the council.

Keywords:
Article 256, the Law on Direct Taxes, legal criteria, Quasi-Judicial
Proceedings, Supreme Tax Council.
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The Challenge of Iran’s Legal System Regarding
the Forcible Effects of Treaties and
Ineffectiveness of Reservations Thereto

AbbasAli Kadkhodaei ¥, Mohammad Sadegh Farahani 2**, Amir Lohrasbi 3**

1- Professor, Department of Public and International Law, Faculty of Law and Political
Science, University of Tehran, Iran
2- Ph. D Student in Public Law, Faculty of Law and Political Sciences, University of Tehran,
Iran
3- MA. in International Law, Faculty of Law and Political Sciences, University of Tehran,
Iran

Abstract

The clear manifestation of the country's treaty system is reflected in
the opinions and decisions of the Islamic Consultative Assembly or the
Guardian Council in accepting or rejecting international agreements. In
this perspective, several ambiguities in the issue of constitutional law can
be seen as a threat to the national security of the Iran. On one hand,
international treaties can forcefully impose their effects on Iran's
transnational obligations without being considered by the parliament and
the Guardian Council, while on the other hand, due to the lack of a
monitoring mechanism, it is possible to change the approved internal and
external documents. What was discussed in this study is the need to
formulate a system of claim and counterclaim in the international practice
of Iran and also to prepare a special mechanism to inform the competent
institutions about the post-ratification process of treaties.

Keywords:
constitutional law, customary international law, forcible, Guardian
Council, law of treaties, reservation.
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Public Participation in Drafting and Amending
the Law

Iraj Hosseini Sadrabadi 1", Mohammad Javad MohammadPoor **

1- Assistant Professor, Public and International Law Department, University of Judicial
Sciences and Administrative Services, Tehran, Iran
2- Master of Public Law, University of Judicial Sciences and Administrative Services,
Tehran, Iran

Abstract

Legislation is one of the most important matters of governance. In
democratic societies the responsibility usually lies with the legislative
assembly composed of elected representatives of the people. Because of the
complexity and importance of legislation jurists have enumerated certain
principles for improving the quality of laws. Among these principles is the
maximum participation of citizens in the legislative process. One of the
issues faced by the legislative system of Iran is facing, due to its disregard
for the quality of laws, is the desuetude of laws and citizens' disobedience to
them. This will eventually lead to the weakening of the rule of law. Solving
this problem depends on the examination of ways to improve the quality of
laws. This issue makes research on public participation in the legislative
process necessary. This paper, using library sources, and with a descriptive-
analytical method, seeks to investigate the place of public participation in
legislation and its and goals. The findings of the research indicate that public
participation in the drafting of laws is a right of the nation. As such, the
legislator is required to take the opinions of the people, stakeholders and
experts into account when drafting laws. One of the basics and goals of
public participation in legislation is to improve the quality and acceptability
of laws.

Keywords
legislative draft, public participation, the quality of the law, general
policies of the legislative system.
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Jurisprudential-Legal Analysis of Sharia Rule in
the Constitutional Law of the Islamic Republic of
Iran

Mansor Gharibpoor '*, Sayed Mehdi Jokar 2**,Mojtaba Shariati ***

1- Assistant professor of jurisprudence department of Yasouj University, Yasouj Iran
2-  Assistant Professor of Jurisprudence Department, Yasouj University, Yasouj, Iran
3- Assistant Professor of Political Science Department, Yasouj University, Yasouj, Iran

Abstract

One of the problems encountered by the theory of Velayat-e-Fagih
(Supreme Leader) is the extension of religious legitimacy and justification to
the three powers and the main organs of the state. Absolute sovereignty is
the right of God, the owner of the universe, and on this basis, sovereignty
must be authorized by him and implement his will in all matters. Based on
these principles, as well as jurisprudential-theological principles, the
constitutional legislator must adhere to an integrated form of legitimacy.
However, what is important is the positive and argumentative dimensions of
this procedure. Accordingly, the main question of this article is how the
sovereignty and religious rule of the three powers emanating from the
supreme leader are justified?

Research approach: In this study, using library resources, the theory of
integrated legitimacy has been described and analyzed based on
jurisprudential arguments and opinions of jurists. Moreover, the religious
legitimacy of the ruling powers of the Islamic Republic of Iran has been
explained based on concepts such as appointment, legal permission,
representation and guardianship.

Keywords:

Province, government, religious legitimacy, constitution.
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Requirements for Government Civil Liability in
Cultural Matters

Sajjad Rasuli Jazi I*, Seyed Mostafa Mirmohamadi Meybodi 2", Ardavan Arzhang 3**

1- PhD student, private law, Meybod University, Yazd, Iran
2- Assistant Professor, Law Department, Faculty of Theology, Meybod University, Yazd, Iran
3- Associate Professor, Department of Law, Faculty of Theology, Yasouj University, Yasouj,
Iran

Abstract

Lack of sanctions for the efficient fulfillment of cultural obligations of
the government in policy, legislative, executive and judicial terms has
created shortcomings as regards legal provisions such as article 3 of the
[Iranian]Constitution. It has also led to the violation of individuals cultural
rights. In addition, article 11 of the Civil Liability Act exempts the
government from liability in all governance matters, regardless of the
importance and vulnerability of the victim. This has created a large gap in
compensating damages caused by the actions or omissions of natural and
legal persons in respect of cultural rights. If legal challenges such as how to
prove faut in cultural affairs are not resolved in a timely manner, beside
affecting public order and security, it will further increase the violation of
rights and cause human, material and moral damage to individuals. The
question that arises is, what is the way to demand such damages, especially
from the sovereign institutions such as the Supreme Council of the Cultural
Revolution and the Ministry of Culture and Islamic Guidance? In this
descriptive-analytical study, while explaining some principles of
administrative law and good governance such as responsibility and
accountability, it will be argued that due to the high importance and
particular features of cultural rights, damages caused by government
institutions to such rights should not remain without compensation.

Keywords

cultural rights, civil liability, government, sanction, cultural affairs.
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The Theory of the Choice of Fatwa for
Legislation

Abdullah Heydari **, Mohammad Javad Arasta 2%, Hassan Ali Ali Akbarian 3
1- Doctoral student of jurisprudence and judicial law, Al-Mustafa International University,
Qom, Iran
2- Assistant Professor of Farabi Campus University, Qom, Iran

3- Associate Professor of Islamic Science and Culture Research Institute, Qom, Iran

Abstract

The constitution of many Islamic countries, including Iran, requires that
all laws be based on Islamic rules. To comply with Islamic rules, religious
sources and fatwa [religious decree] of religious scholars should be
followed. The question, therefore, is which fatwa is the criterion by which
legislative compliance with Sharia [Islamic law] can be achieved? Several
theories have been expressed, such as the most knowledgeable scholar’s
fatwa, the most famous fatwa, valiye amr [supreme leader]’s fatwa, and the
most effective fatwa. This paper presents an alternative view, namely the
theory of choice of fatwa for legislation. According to this theory,
compliance with Sharia can be achieved by using any fatwa so long as it is
issued by Shi'a jurists. Thus, enacting laws according to the fatwas of the
mujtahids [Islamic jurists] will secure compliance with the Sharia. Based on
this thesis, it is not necessary to enact laws according to the fatwa of the
most knowledgeable scholar, or the most efficient or famous fatwa.
Supporters of this theory are such prominent figures as Muhagiq Naragi and
Sahib Javahir. In this research, the arguments for this theory have been
stated and its problems have been resolved as much as possible. The
adoption of this theory will offer a choice of fatwa in the legislative process,
as well as a choice of fatwa by the judge in cases of non liquet. A law or
judicial decision is considered to be contrary to Sharia when it is inconsistent
with the consensus opinion of Shia scholars. The research method in this
study is descriptive-analytical.

Keywords

fatwa, decision, legislation, law, Sharia.
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