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1 Good Governance.
2 UNESCAP.
3 . Transparency.
4 . Responsibility.
5 . Accountability.
6 . Participation.
7 .Rule of law.
8 . Responsiveness.
9 . Voice and Accountability.
10 . Political Effectiveness.
11 . Government Effectiveness.
12 . Regularity Quality.
13 . Control of Corruption .
14 . International Organization of Supreme Audit Institutions.
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\ Cinquieme République.
Y Dualité juridictionnelle.
v Juridiction judiciaire.
¢ Juridiction administrative.
oses 5 (fonction juridictionnelle) Lad o3 5,8 s 55 ghils s glhss il 1,550
0l el sl laal, aKT 51 ot sl 55 opl &S bl 51 .ol (fOnction consultative)
el Pl sl OIS 5 i K e bl (uridiction) oSy Olse 4 S o Sy (ol
s uasOlis Laslg ool 5SS oSl il e 5 0l cnl 51 (gl AL odiSel oS oS 155 (CONSEl)
ekl 0350 68515
1 Conseil constitutionnel.
v Bundesgerichtshof.
A Autorité absolue de chose jugée.
4 Pouvoir d’injonction.
sl 055 04 5 oA wala) e
(Fatin-Rouge Stefanini, 2019: 57-68) : G . wlul 056 1+ osla) )
bl 056 gl 55 (VN e3le) S (1K 56 dal o Oladyb 350 53 5 Ol om Ol 53 ) 3gaz s SNY

Slydals oy Jysie L
13 Communiqué du Président du 10 mai 2016.
14 Qualification ou déqualification.
15 Annulation totale ou partielle.
16 Rejet simple.
17 Conformité sous réserve.
18 Décisions de Controle de Constitutionnalité (DC).
19 Loi.
20 Promulgation.
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24 Bloc de constitutionnalité.
25 Déclaration des droits de I’homme et du citoyen (DDHC).
26 Principes fondamentaux reconnus par les lois de la République (PFRLR).

27 Charte de I’environnement.
28 Bloc de conventionalité.
29 . pulul 056 08 o3ls

30 Assemblée nationale.

31 Sénat.

32 Congreés.

33 Réglement.

34 Réglement.

35 Question Prioritaire de Constitutionnalité (QPC).
36 Conseil d’Etat.

37 Cour de cassation.

A Cf. HAULBERT, 2018.

Y4 Cf. Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil

constitutionnel (Art. 23-1 a 23-12) et Décision n° 2010-117 ORGA du 4 février 2010 portant
Réglement intérieur sur la procédure suivie devant le Conseil constitutionnel pour les
questions prioritaires de constitutionnalité.
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44 Compétence positive.
45 Compétence négative ou I’incompétence.
L;ALJ uj..LS YV esle r}) J.\.li-\
47 Décision L.
sl OB YV oale £ AEA
sl 055 £) o3letd
50 Décisions LOM.
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53 Mémoire.
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54 Rapporteur.

55 Article 37 de I’Ordonnance n°58-1067 du 7 novembre 1958.

56 Projet de décision.

57 Article 14 de I’Ordonnance n°58-1067 du 7 novembre 1958.

58 Article 23 de 1’Ordonnance n°58-1067 du 7 novembre 1958: Ils [les membres du
conseil constitutionnel] jurent de bien et fidelement remplir leurs fonctions, de les exercer en
toute impartialité dans le respect de la Constitution, de garder le secret des délibérations et des
votes et de ne prendre aucune position publique, de ne donner aucune consultation sur les
questions relevant de la compétence du Conseil.
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60 Conseiller d’Etat.
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62 Insuffisance de motivation.
63 Standardisation de motivation.
64 Contradiction de motivation.
65 Saisine.
66 « Le Conseil constitutionnel a été saisi... ».
67 Article 17 de I’Ordonnance n°58-1067 du 7 novembre 1958.
68 Visas.
69 Ordonnance n°58-1067 du 7 novembre 1958.
70 Griefs.
71 Les griefs relevés d’office
72 Motifs de la décision.
73 Dispositif.
74 Article.
(Directive) s> 5 (Neutralisante) o6 ,153L (CoONStructive) il i bao sl ol VO

.(Favoreu, 1986: 622-625) s

76 Syllogistique.

77 Mineure.

78 Majeure.

79 Syllogisme.

80 Faible.

81 Concision.

Ay Cf. Malhiere, 2013.
83 Office du juge.

84 Articles 20, 23-11, 26, 26-1, 40, 45-3, 53.
85 Article 20.

86 Article 23-11.

87 Article 26-1.

88 Article 28.

89 Article 38.

90 Article 45-3.
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Cf. Collectif, 1988; Vedel, 1996: 57-63; Vedel, 1997: 77-91.

92 Imperatoria brevitas.
93 Cf. Fanny MALHIERE, op.cit.
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95 Complétude.

96 Intelligibilité.

97 Lisibilité.

98 Simplicité.

99 Décision n°2016-539 QPC du 10 mai 2016.

100 Laurent Fabius.

101 Commentaire sur Décision n°2016-539 QPC. Cf.,,

https://www.conseil-
constitutionnel fr/sites/default/files/as/root/bank_mm/decisions/2016539gpc/2016539gpc_ccc.pdf

102 « A l'occasion des deux décisions QPC rendues publiques le 10 mai 2016 (décisions
n° 2016-539 QPC et 2016-540 QPC), le Conseil constitutionnel a décidé de moderniser le
mode de rédaction de ses décisions. Ce nouveau mode de rédaction a pour objectifs de
simplifier la lecture des décisions du Conseil constitutionnel et d'en approfondir la motivation.
Ce mode de rédaction s'appliquera désormais a l'ensemble des décisions rendues par le
Conseil constitutionnel ».

103 « 11 convient de signaler que, a ’occasion de cette décision, de méme que de ’autre
décision rendue le méme jour (décision n° 2016-540 QPC), le Conseil constitutionnel a
procédé a une modernisation du mode de rédaction de ses décisions. Il s’agit 1a d’un choix de
rédaction pérenne, qui a vocation a étre décliné pour I’ensemble des types de décisions que
rendra désormais le Conseil constitutionnel, tant dans I’objectif de renforcer I’intelligibilité et
la lisibilité de ses décisions qu’afin de permettre une motivation plus approfondie de celles-
Cl ».

104 https://www.conseil-constitutionnel.fr/decision/2016/2016539QPC.htm

105 Compétence de la compétence.

106 Motivation.
©oabsk) by Sledie Jisw ST 5 A8 o 1y s aebis) 5l amio Yo ke 5k 4 sl 2V 1Y
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108 Autoritarisme stylistique.

109 Vu

110 Considérant que

111 www.conseil-constitutionnel.fr

112 Nouveaux Cahiers du Conseil constitutionnel qui est devenu Titre V1.

113 Commentaires autorisés.

114 Cf. Charité, 2015: 451.

115 Profane.

116 Simplification.

117 Complet.

118 Complétude.

119 Rationes decidendi.

120 Motivation suffisante.

121 Article 6-1 CEDH.

122 Proces équitable.

123 Justiciable.


https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/decisions/2016539qpc/2016539qpc_ccc.pdf
https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/decisions/2016539qpc/2016539qpc_ccc.pdf
https://www.conseil-constitutionnel.fr/decision/2016/2016539QPC.htm
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124 Décision n°99-421 DC du 16 décembre 1999: considérant 13 : « que cette finalité
[intérét général] répond au demeurant a I'objectif de valeur constitutionnelle d'accessibilité et
d'intelligibilité¢ de la loi; qu'en effet I'égalité devant la loi énoncée par l'article 6 de la
Déclaration des droits de I'nomme et du citoyen et « la garantie des droits » requise par son
article 16 pourraient ne pas étre effectives si les citoyens ne disposaient pas d'une
connaissance suffisante des normes qui leur sont applicables ; qu'une telle connaissance est en
outre nécessaire a l'exercice des droits et libertés garantis tant par l'article 4 de la Déclaration,
en vertu duquel cet exercice n'a de bornes que celles déterminées par la loi, que par son article
5, aux termes duquel « tout ce qui n'est pas défendu par la loi ne peut étre empéché, et nul ne
peut étre contraint a faire ce qu'elle n'ordonne pas »

125 Intelligibilité des lois.

126 Valeur constitutionnelle.

127 Etat de droit.

A s Ql}Jda B uwﬁb ol 3V YA

« VU » — « Au vu des textes suivants »;

« Ayant été entendu » — « Et apres avoir entendu »;

« Considérant » — les paragraphes;

« Délibéré » — « Jugé ».

129 Obiter dicta.
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Cf. Vidal-Naquet, 2011: 247-259.

131 Décision n°62-18 L du 16 janvier 1962: « 1. Considérant, d'une part, qu'aux termes de
l'article 62 in fine de la Constitution : « les décisions du Conseil constitutionnel s'imposent
aux pouvoirs publics et a toutes les autorités administratives et juridictionnelles » ; que
l'autorité des décisions visées par cette disposition s'attache non seulement a leur dispositif

mais aussi aux motifs qui en sont le soutien nécessaire et en constituent le fondement méme ».
132 Motivation par renvoi a une autre décision.
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Le Quinio, 2017: 38-39; Le Quinio, 2014: 579-602.

134 Office du juge constitutionnel.
135 Controle abstrait.

bl 3l LSS STl b ol S Bl S el 558 bl psls e 30T
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137 Georges VEDEL (1910-2002).
138 Le Conseil constitutionnel « a droit a la gomme, pas au crayon ».
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Cf. Décision n°2020-803 DC du 9 juillet 2020; Décision n°2015-458 QPC du 20 mars
2015; Décision n°2018-717/718 QPC du 6 juillet 2018.
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140 Décision n°2018-717/718 QPC du 6 juillet 2018.
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Hochmann, 2017: 25-26.
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Inconsistency of the Tax System in the Analysis
and Consolidation of Articles (66) and (72) of the
Direct Taxes Act and Some Suggestions for its
Amendment

Mansour Eshghpour * & Mohammad Reza Abbasi 2**
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2-Ph.D Student, Department of Private Law, Payame Noor University of Tehran,
Tehran, Iran.

Abstract

In different dimensions, the consolidation of Articles (66) and (72) of the
Direct Taxes Act confronts several difficulties, including when property
transactions are not considered valid in terms of taxation? and how these
transactions may be revoked or rescinded? What is the meaning of revocation
in accordance with the decisions issued by the judicial authorities? The
problem is that our judicial system acknowledges definite property
transactions which, contrary to the Article (48) of the Registration Act, are
concluded without drawing up a notarial document, but the tax administration
office does not accept this matter according to remarks of the Article (53) of
the Direct Taxes Act. Although this perception is true, it has several adverse
effects, for example until the date when the notarial document is not made, the
seller is legally considered as the landlord and he/she must pay property rental
tax. On the other hand, there is no such issue in relation to the assignment of
the right to goodwill, because most authors, in particular after the enacting of
the Landlord and Tenant act, accept the assignment of the right to goodwill
merely through an offer and an acceptance. This research is based on a
descriptive-analytical method and addresses the articles (72) and (67),
accordingly, some suggestions are provided to the Islamic Consultative
Assembly to pass the mentioned problem.
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Revocation, Rescission, Invalid Transaction, Direct Taxes Act,
Articles (66) and (72).
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Obstacles to the Restoration of Public Rights in
Iranian law and Strategies for its Proper
Realization

Fatemeh Afshari* & Arian Petoft2**
1- Faculty Member of Judiciary Research Institute, Tehran, Iran.
2- Faculty Member of Maragheh University, Maragheh, Iran.

Abstract

In a legal system, the structure of public rights” is framed in terms of
constitutional rights and is considered as the basis of public law. Paragraph 2
of the Article 156 of the Constitution refers to the restoration of public rights
as the expression of the missions of the judiciary. Based on the content of the
principles of the Constitution, the system of government is obliged to
perform its duties in relation to public right in three phases: (1) Recognition
and implementation; (2) restitution and fulfillment; (3) restoration and
enforcement. Based on the practical procedure of the judicial system of the
country, the third task has been assigned to the prosecutor, but despite the
goals of the constitution in achieving the protection, compensation, and
restoration of public rights, it is not very favorable at present; Therefore, the
main issue of this research is why this legal duty of the judiciary is not
fulfilled properly and what appropriate measures can be taken to solve this
problem. To answer this question, in the present study, the obstacles to the
realization of the restoration of public rights are discussed in detail and then
the solutions for its desired realization are presented; the most important of
which are: ambiguity in the concept and legal interpretations, inadequacies
in the law, lack of attention to the issue of separation of supervision and
litigation, executive problems and ambiguity in the operational or staffing of
the Attorney General. Given the gap in the literature in this area and the
importance of restoring public rights, the present study can be a valuable
step towards enriching the constitutional rights and strengthening the judicial
justice of our country.

Keywords:

Restoration of Public Rights, Article 156 of the Constitution, Public Law,
Prosecutor, Constitution of the Islamic Republic of Iran.
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The New Writing Method and Structure of the
Decisions of the French Constitutional Council in
the field of Conformity of Ordinary and Organic

Laws with the Constitution

Saeed Shojaei Arani*

1- Assistant Professor of Economic Law, Faculty of Law, Shahid Beheshti University,
Tehran, Iran.

Abstract

Prior to the creation of the constitutional Council, the structure of the
French courts was twofold, with some cases being heard in judicial courts
and others in administrative courts. Under the Seventh Section of the 1958
Constitution (Articles 56 to 63), a court was established that performed
important functions from the constitutional justice (compatibility of the
ordinary and organic law with the Constitution) to the electoral justice
(adjudication of electoral claims). However, it did not fall into the category
of administrative or judicial courts. Although at the beginning the style of
writing and structuring the decisions of the council was close to that of the
Supreme administrative court, over time it abandoned concision and added
reasoning to the decisions. Apart from insisting on a part of the legal
doctrine, on the one hand, due to the special function of this institution in
maintaining the legal-constitutional order and also supporting fundamental
rights and freedoms and on the other hand, democratic control over its
performance, the council decided in 2016 to review the writing method and
the structure of its decisions, with the aim of further reasoning and better
comprehensibility. In this study, by examining the balance of the council in
the field of conformity of ordinary legislation with the constitution, we will
examine the successes and challenges facing this institution in achieving
those goals.

Keywords

Fifth French Republic, Constitutional Justice, Constitutional Council,
Writing and Structure of Decisions, Reasoning of Decision.
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Scope of Competence of the Islamic Consultative
Assembly in Detailing and Explaining the
Conditions of the President with Emphasis on
General Policies of the Elections

Mohammad Hassan Bagheri Khozani* & Faramarz Atrian?* & Gholam Hossein
Masoud 3***
1-Ph.D Student, Faculty of Theology and Islamic Studies, Islamic Azad University,
Najafabad Branch, Iran.
2-Assistant Professor, Department of Law, Najafabad Branch, Islamic Azad
University, Najafabad, Iran.
3-Assistant Professor of Law, Najafabad Branch, Islamic Azad University, Najafabad,
Iran.

Abstract

The President must be elected from among religious and political figures
who meet the following conditions: Iranian origin, lranian nationality,
managerial capacity and resourcefulness, a good record and trustworthiness
and piety, convinced belief in the foundations of the Islamic Republic of Iran
and the official religion of the country. One of the challenges that has always
existed in connection with this principle is the ambiguity in the exclusive or
allegorical nature of the conditions mentioned in this principle, which, as the
case may be, affects the limits of ordinary legislative competence in
detailing or explaining the conditions of presidential candidates. This article,
in a descriptive-analytical format, while examining the limits of the
parliament's authority in this field, proved that contrary to the prevailing
view, which believes that these conditions are exclusive and consequently
the Islamic Consultative Assembly does not have the authority to elaborate
or explain the presidential conditions, it is allegorical. Considering the
mentioned conditions and consequently considering the parliament
competence to identify the general conditions is more in line with the
General Policies of the Election and some of the views of the Guardian
Council. Moreover, considering the general legislative power of the
parliament in Article 71 Constitution, it is possible to explain the specific
conditions authorized in Article 115.

Keywords

Article 115 of the Constitution, Article 71 of the Constitution,
Presidential Elections, Religious and Political Personalities, General
Policies of the Elections.
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Pathology of the Role of the Audit Court on the
Realization of Accountability and Rule of Law
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1-Ph.D Student in Public Law, Shahid Beheshti University, Tehran, Iran
2-Assistant Professor of Public Law, Ferdowsi University of Mashhad,
Mashhad, Iran.

Abstract

Today, good governance can be considered as an important criterion and
measure for evaluating various institutions and power structures in different
political systems. In the Iranian political system, the Audit Court, given its
legal status and defined goals and mission as a specialized and technical
institution overseeing how government revenues and expenditures can play
an effective role in achieving good governance, especially good financial
governance. The main purpose of this paper is the pathological examination
of this institution from the perspective of the possibility of accountability
and rule of law in the executive apparatus. In this research, numerous online
and library resources in the field of financial review and good governance
have been used. The concise result shows that there are several legal and
extra-legal gaps in the path of playing the constructive role of the Audit
Court in achieving accountability and the rule of law.

Keywords

Good Governance, Audit Court, Financial Review, Accountability, Rule of law.
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Review Convert employment status Service
purchase contract to Contractual Employment,
Contractual Employment to Examinatory
recruitment and Examinatory recruitment to
Permanent recruitment In the light of the
decisions of General Board of Administrative
Justice Court

Gholamreza Molabeigi* & Valiullah Heydarnejad >**

1-Ph.D in Public Law, Islamic Azad University, Science and Research Branch, Tehran, Iran.
2-Ph.D Student in Public Law, Imam Sadig University, Tehran, Iran.

Abstract

According to the provisions of Articles 10 and 12 of the Law on
Organization and Rules of Procedure of the Court of Administrative Justice
approved in 2013, one of the important powers of the Court of
Administrative Justice is to handle employment complaints of government
employees. In this regard, the General Board of the Court of Administrative
Justice, in the position of examining the conflict of lawsuits of the branches
of the Court, has issued several opinions regarding the change of
employment status. In addition to the branches of the Court, these opinions
are also binding on administrative authorities, and in cases of annulment of
approvals and regulations, the opinions of the General Assembly are binding
on the administration of the party complaining. Therefore, the votes of the
General Board of the Court of Administrative Justice create rights and duties
for government employees and government agencies and are considered as
important sources of employment law. Therefore, considering the
importance and position of the General Board of the Administrative Justice
Court in the employment law of Iran, revise the opinions of the said board on
issues related to the change of employment status and re-examine them in
accordance with Article 91 of the Law on the Organization and Procedure of
the Administrative Justice Court. The same procedure and in accordance
with the rules and regulations seems necessary.

Keywords

Administrative Justice Courtt Convert employment status¢ Service
purchase contractt Examinatory recruitments Permanent recruitment
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