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1. Absoluta sententia expositore non indigent
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2. Interpretation
3. Argumentation or reasoning
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6. ordinary meaning
7. See Mark Tushnet, “The United States: Eclecticism in the Service of Pragmatism”, in:
Jeffrey Goldsworthy (ed.), Interpreting Constitutions: A Comparative Study, 2006, p. 28.

Sells Shae Sl sd ool ek 4 Ol LS Gt SR 5y sl S A
Sl Ll 51Ol shas 4 a5 L oS 38 o5lal bl 08B Ve Lol 55 (el
Gsb BT S0 Ol Wow sl cl 5l BT gl al add (5,8 o s slal
Grelin s el ands S 5 53 DS Slosd (G 3,055 (g ) cphons

9. For more information see, Allan, T. R. S., “Text, Context, and Constitution: The
Common Law as Public Reason”, in: Douglas E. Edlin (ed.), Common Law Theory,
Cambridge University Press, 2007, p. 189.
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. textualism

. “Puritan divines”

. noscitur a sociis (Latin) means that: "It is known from its associates".

. “It is the law that governs, not the intent of the lawgiver”.

. For more information see, McGreal, Paul E., “A Constitutional Defense of Legislative

History”, William & Mary Bill of Rights Journal, Vol. 13, Issue 4, 2005, pp. 1267-1268.

. originalism

. original meaning

. original intent

. Original public meaning (“plain-meaning originalism”)
. original intent (“original-intent originalism”)

. context
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District of Columbia v. Heller, 554 U.S., 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008).
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Libre Recherche Scientifique
Frangois Gény (1861-1959)

» W”:' }g;’j \le)l&alﬂz ‘.w-_/“ "d‘,d%é}‘ J};}JJG/L;JJ P '"u.f?jjg.)bs

1SS0 Gl Jy\}Bﬁwd ooy 35 (S 6“# u-ijsﬁ'“
Francois Gény, Méthode d ‘interprétation et sources en droit privé positif:- essai
critique ("Method of interpretation and sources in positive law - critical essay"), 1899.
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34.
35.
36.

38.
39.

40.
41.

Non-Originalism
Pragmatism
Charles Sanders Peirce (1839-1914)
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original intent
purposive or teleological interpretation (in English); méthode téléologique (in
French); objektiv-teleologische Auslegung (in German).
Scire leges non hoc est verba earum tenere, sed vim ac potestatem
argumentum ad absurdum
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Citizen's Charter
Gracious way
Reconsideration
Social ordering
Adjudication
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Administrative Justice: Conceptual
Framework and Institutional Mechanisms

Vali Rostami! & Ahmad Ranjbar?®

1-Associate Professor, Tehran University
2- Ph.D student of Public Law, Tehran University

Abstract

One of The main concerns for public lawyers in all of the world is to
assist in the development of mechanisms that be able to realize and infuse
the broad and far-reaching expectations of justice into mechanisms of
decision making and administrative action. This can only be realized
through creating properly processes of participation (consultation and
procedural fairness) and accountability and responsibility (mechanisms of
redress and dispute resolution). It is through these processes of
accountability and legitimacy that a clear picture of public action, or
inaction, and decision making may emerge and making changes
compatible with principles of administrative justice may be realized. This
research with an analytical- descriptive method present a concrete
approach compatible with all known mechanisms of administrative
justice. Considering massive activities and interferences of state in all
dimensions of public sphere, especially in countries such as Iran,
establishment of an administrative justice system comprised of
mechanisms of participation and redress is an undeniable necessity.

Key words

Administrative justice, A priori Administrative justice, A posteriori
Administrative justice, Judicial justice, Administrative decision making,
participation Rights.
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The Bases of the Government’s Civil
Liability Against the Environmental
Pollutions

Hamid Bahrami Ahmadi' & Azam Alam Khani?*

1- Professor, Shahid Bahonar University
2- Private Law Master, Shahid Bahonar University

Abstract

Recently the importance of proper compensation of the environmental
damages has attracted the attention of many lawyers. The complexity of
nature of the environmental damages and the compensation of them by
using an appropriate basis can be important reasons of the differences in
legal opinions about compensating these losses. Thus, in this study with
the title of "The bases of the government’s civil liability against the
environmental pollutions”, an analytical method is chosen to answer these
guestions that whether the government, like the others, is responsible for
compensation of the environmental pollution just when there is a causal
connection between the act or omission and the incurring of loss, and
which basis is better to compensate the environmental damages by the
government? Since the government is the keeper of public interests and
people based on various laws and regulations have the right to have a
healthy environment, in some situations, it is necessary for the
government to compensate the damages which even are not attributable to
it. When the environmental pollution is caused by the government,
considering strict liability for it would facilitate the justice and
compensation of loss.

Key words
Compensation of loss, causal connection, The bases of the
government’s civil liability , Environment, strict liability.
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Approaches to Constitutional
Interpretation; with Regard to the
Guardian Council’s Decisions

Hossein Khalaf Rezaei ™

Doctorate in International Law, Tehran University

Abstract

The interpretation of law is prerequisite to implementing the law.
Though, the rules, because of reasons such as brevity and ambiguity
endures different interpretations. The constitution was not excluded
thereto rather because of its generality and relatively difficult of revision
process it is more capable of different interpretations. Since, each
institution that monitors the implementation of the law will inevitably
interpret it, in majority of the world's political systems, monitoring of
implementing, and interpretation of the constitution has been entrusted to
certain body. Obviously, the nature of Interpreting body has some effects
on the approaches and methods of interpretation.

The purpose of this Article is to evaluate approaches and methods of
interpretation. It can facilitate analyzing of fitness of each approach with
any legal system, particularly the decisions of the Guardian Council as
responsible authority for interpretation of the constitution in Iranian legal
system.

Key words
Interpretation, Text of Law, Legislator’s Intent, Guardian Council,
Constitution.
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A Comparative Review on Substantive
Separation of Legislative and Executive
Powers in Procedures of Iranian and
France’s Guardians of Constitutionality

Mohammad Reza Vijeh®

Assistant Professor, Allameh Tabatabaei University

Abstract

In the contemporary legal systems, the separation of powers principle
with respect to the location and time is one of the most important basic
principles. In order to consider the aspects other than the pure theoretical
ones of this principle and to apply it in different contexts, we should not
only look at formal or structural separation of powers. In fact, the
substantive separation of powers, which appears in the differences of
functions of those powers, is the clear aspect of application of this
principle in practice. Although this principle is emphasized, the Islamic
Republic Constitution considers the structural separation of powers and
lacks objective strategies in substantive separation of powers (separation
between legislations and regulations) and there is no clear boundary
between these two in the Islamic Republic of Iran’s legal system. The
Guardian Council has tried to provide some criteria in this context
through its procedure. On the other hand, the approach of the France’s
Constitutional Council, indicates some other criteria in this area that
could be helpful through a comparative analysis. The goal of this article is
to extract scientific and accurate criteria to accomplish this substantive
separation through comparative analysis of these two guardians of
constitutionality.

Key words
Separation of powers, Guardian Council, Constitutional Council, Law,
Constitution, Regulations.
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Islamic government, diagnostic criterion
and practical characteristics

Mohammad Javad Arastal & Ali Bahadori Jahromi?*

1- Assistant Professor, Tehran university - Farabi campus
2- Ph.D student of public law ,Tehran university - Farabi campus

Abstract

Islamic government is the pivotal issue of Islamic political thought
that The Islamologists have viewed it from different perspectives.
However, there is still no single and clear criterion to determine whether a
government is Islamic or not and so by using it, “Being Islamic” can be
judged.

On the other hand, for establishing the Islamic government in practice
or movement of existing governments in Muslim communities toward the
desired pattern, practical characteristics of the Sharia (law of Islam) must
be extracted which could be helpful for rulers and people in realization of
Islamic government. In this paper, in order to derive the theoretical
criterion, and the practical and implementational characteristics, tried to
achieve to this goal by referring to Islamic sources and through analytical
method.

In this way, it seems a government can be named Islamic which seeks
to enforce all aspects of Islamic Sharia in the society; in other words, we
can mention it as principle of "rule of Sharia".

The actual realization of the rule of Sharia also depends on three
criteria: 1) the essence of legislating emanating from, or within the
framework of Sharia; 2) The legitimacy of the ruler and the governing
body; 3) the Islamic way or method of Governance.

Key words
Islamic government, rule of Sharia, governance, God's sovereignty,
Legitimacy.
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Reflections on the Delegation of Legislative
Power in the Guardian Council’s Decisions
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1- Associate Professor, Mazandaran Universiry
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Abstract

Guardian Council, so far, has stated decisions on the delegation of
legislative power by the parliament to the government and to its internal
commissions. The Council, in several cases, has declared the law-making
delegation of legislative power by the parliament to the government as
unconstitutional arguing that legislating in subjects requiring legislation
are exclusively granted to the parliament. Guardian Council, however,
believes that the government, needing no reauthorization from the
parliament, can independently amend the statutes which has enacted
according to principle 85 of the Constitution. Guardian Council has stated
opinions on the necessity of applying the principle 96 for the statutes
enacted by the government. For the delegation of the experimental laws
to the internal commissions, Guardian Council insists that it must be
delegated only by the Islamic parliament. Thus, the council believes that
the delegation based on laws remained from the past regime is contrary to
principle 85 of the Constitution. Whereas declaring decisions implying
that the experimental nature of the commissions’ enactments, the
approval date, the expiration date of the experimental period, and, the
implementation time of the experimental enactments should be stipulated
in the law, the Guardian Council has agreed to the extension of the
validity period of the experimental laws even for several periods, by
showing no objection to them.

Key words
Delegation of legislative power, Guardian Council, Government,
Experimental Laws, Islamic Parliament.
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