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Abstract

Although philosophizing in the concept of law is as old as the history of
philosophy and the history of law, the question of what law is, especially in
contemporary centuries, has been one of the most central topics of legal
philosophy, especially in its positivist tradition. The importance of the
philosophy of law is evaluated due to the special role of the law in the socio-
political developments of human societies and the transition from traditional
rights and religious rights to modern and post-modern laws, because the law
is considered a logical and rational tool for the application of the last public
will, which itself results from the formation of Governments arise from the
same social contract. This research aims to compare the question of the
nature of law in the thought of legal philosophers in its positivist tradition
and to answer this important question whether with the formation of modern
societies and legal modernity it is possible to find an escape from the law
and the rule of law or an alternative to it. The findings of this research will
show the law and its sovereignty as a clear symbol of the public will
resulting from the social contract in the thought of legal philosophers In its
positivist tradition, what are the commonalities and differences and the result
of this research will show that with the formation of modern societies and
legal modernity, no escape or alternative has been provided for the law and
the paradigm of law and its rule is still the dominant paradigm.
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Joseph Raz

rule of law

Albert Van Dicey (1832-1911)
Introduction to the Study of the Law of the Constitution (1885)
historical school

sociological school

functional school

teleological school

. ra

10.asa

11. samavaya

12. shotoku

13. inscribers or anagrapheis

14. Draco’s Code

15. Solon

16. in the Athenian Constitution
17. Solon’s laws

18. law anchored to a cosmic order
19. rational element in the life of the polis
20.nomos

21.nous

22. reason free from all passion

23. constitution

24. heterogeneous associates

25. cicero

26. lex temporalis

27. Aquinas

CoNog~RwWNE

el

28. Law is nothing other than a certain ordinance of reason for the common good,

promulgated by the person who has the care of the community.
29. lex naturalis

30. Jeremy Bentham (1748-1832)

31. utilitarianism

32. minimum content of natural law

33.a rule laid down for the guidance of an intelligent being by an intelligent being

having power over him

34. Jean Bodin(1530-1596)
35.command theory of law
36. an assemblage of signs
37. peremptory nature of law
38. rational assent

39. primary rules

40. secondary rules

41. standards

42.policies

43. principle

44, hard positivist

45, guide action

46. generality

47. promulgation

48.non retroactive

49. clarity of laws
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50. non contradictive

51. non requiring the impossible

52. constancy of the law

53. congruence between official action and declared rule
54. procedural or institutional kind of natutal law
55. morality of aspiration

56. morality of the Good Life

57. governance of rules

58. ISl:cbjecting human conduct to the governance of rules
59. life

60. knowledge

61.play

62. aesthetic experience

63. sociability (friendship)

64. practical reasonableness

65. religion

66. pure theory of law

67. relative aprori category

68.norm

69. basic norm

70. critical legal studies

71. Peter Gabel (born 1947)

72. Morton Horwitz (born 1938)

73. Duncan Kennedy (born 1942)

74. Karl Klare (born 1947)

75. Mark Victor Tushnet (born 1945)

76. Roberto Mangabeira Unger (born 1947)
77.indeterminate

78. principles

79. counterprinciples

80. the principle of freedom to contract

81. counterprinciple of fairness

82. legal formality

83. rule—sceptics

84. Karl Llewellyn

85. Jerome Frank

86. Walter Wheeler Cook

87. Felix Cohen

88. Herman Oliphant

89. rejection of legal rules

90. decision theory of law

91. prediction theory of law

92.social desires

93. bad man

94. law-jobs

95. adjustment of the trouble-casc

96. The preventive channeling and the reorientation of conduct and expectations so
as to avoid trouble

97.The allocation of authority and the arrangement of procedures which
legitimatize action as being autoritative

98. The net organization of the group or society as a whole so as to provide
direction and incentive

99. legal crafts
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100.
101.
102.
103.
104.
105.
106.
107.
108.
1009.
110.
111.

unsettled or vague

Axel Hagerstrom (1868-1939)
Alf Ross (1899-1979)

Karl Olivecrona (1897-1980)
Anders Vilhelm Lundstedt (1882—-1955)
rule-sceptics
metaphysics-sceptics
introspective method
scientifically valid

actual efficacy

external observation
rule-scepticism

c..atm

s 015 g (slaty 7 g g Hds (OVAY) I
cg)\J.@.T a&i—’v‘.} g:)te.- 39 Q\)m\ :’w‘;.d d‘]@-’ L(J—lv\?‘ 3)}3) UU&;A’J(\Y‘VV) ‘ CL‘JMJ

Shlisl 0, eS8 5 M@k’c R P Flal sl 5 (OYEY) 55 s,

o ol

) 109 o Fad 4 p0mm0 (051 Cony 25 5 0556 iy 25 (VW) .Cg&l?é’
RS :L)\J.@_? ‘V'L;‘ Q."oJJU)Kz J.:,a\ e .M@JU’.(\\‘/\Y) b gOME
B ej)} emj}é :V_; L;@U‘w J:.GLM‘ v}):uﬂ g'_JU‘,J:}é 43}2.: (\YA\) .0 (.OM..LS

.ol.<..i.;‘>

s oLe ‘é“b doses oo Sl N Iy ‘_;J_,:.‘"j,a::}.ac'wb".(\?‘\/\) £ 'C‘u‘g
WL 5 3 oKt s 1B L Shr S5 e e sl i (VTAY) L 5 e
S el 0L e SI e e e sl s (VTFA) L S e
5 0L fely dams tor e Il p e (VYAYT) o s



104 (o 9253 9, B9 Audd 50 (9B Ly ylT (5590

References

Abdaly, M. (2014). Philosophy of law and legal theories. Tehran: Majd
Publications, second edition. (In Persian)

Aquinas, St.T. (1948). Summa Theologiae. Trans. by Fathers of the English
Dominican Provinc. Five Volumes, QUESTION 90. OF THE ESSENCE OF
LAW, Newyork: Christian classics,Volume |

Avristotle (1946). The Politics of Aristotle 111 1287a. Trans. Ernest Barker,1st
Edition, Oxford: Clarendon Press

Augustine (1993). Augustine On Free Choice of the Will, Trans by Thomas
Williams. Indianapolis/Cambridge. Hahett publishing company

Austin, J. (1995). The Province of Jurisprudence Determined 1832. edited
by Wifrid E. Rumble. United States of America NewYork: Cambridge
University Press

Bentham, J. (1977). The Collected Works of Jeremy Bentham (A Comment
on the Commentaries And a Fragment on Government). ed. J. H. Burns and
H. L. A. Hart ,London, Clarendon Press. Works*“Judicial Establishment”
Charles-Louis de Secondat (1972). De I'esprit des lois (The Spirit of Law),
translated by Mohtadi Aliakbar. Tehran: Amirkabir Publications. 6th edition.
(In Persian)

Collins, H. (1987). Roberto Unger and the Critical Legal Studies Movement.
Journal of Law and Society, 14, No. 4

Copleston, F. (2003). history of philosophy. translated by Aalam
Amirjalalodin, Tehran: sorush Publications. 5th volume. 4th edition. (In
Persian)

Dehkhoda, A. (1998). Dictionary of the new period. Tehran: Tehran
university Publications, second edition, 11th volume. (In Persian)

Dicey ,Albert Van(1960). Introduction to the Study of the Law of the
Constitution. 10th edition. London and New York, 183-199

Dworkin ,Ronald(1986). Law's Empire. united states of America. Harvard
university press

Dworkin, Ronald M. (1975). Hard cases, Harvard Law Review, 88 (6).
Dworkin,Ronald M. (1967). The Model of Rules. Yale Law School Legal
Scholarship Repository, 35. 14

Finnis, John(1979). Natural Law and Natural Rights. NewYork: Oxford
University Press. Second Edition

Frank , Jerome N. (1931). Are Judges Human. University of Pennsylvania
Law Review and American Law Register, 80 (1).

Fuller,Lon L. (1969). The Morality of law, New Haven,Yale University
Press,second edition

Ghiaby, A. (1942). Definition of law and sharia law. quarterly of Legal
collection. No. 159. Issue 13. (In Persian)

Habermas, J.(1999). On the Internal Relation Between Rule of law and
Democracy, in: Philosophical perspectives on law and politics, edited by
Patrick Hayden ,New York, Peter Lang Publishing

Hart, H. (2014). The concept of Law. translated by Rasekh Mohammad,
Tehran: Ney Publications. 4th edition. (In Persian)

Hobbes , Thomas(1651). Leviathan, London, printed for Andrew Crooke at
the Green Dragon in St. Pauls Church-yard



BV gl sbed C0F0Y L) ¥ gl coasslss oy 15 35 A .

Holmes, O. W. (2009). The Path of the Law. Auckland. The Floating Press
Hunt,Alan(1986), The Theory of Critical Legal Studies, Oxford Journal of
Legal Studies, 6(1), 1-45

Hutchinson, Q. C., Monahan, P. J. (1984). Law Politics and Critical Legal
Scholars: The Unfolding Drama of American Legal Thought, Stan Law Rev,
36, 201

Jean-Jacques R. (1962). Social contract, translated by Zirakzadeh
Ggolamhosein, Tehran: chehr Publications, 4th edition. (In Persian)

kelly, J. (2019). A Short History of western legal theory, translated by
Rasekh Mohammad. Tehran: Ney Publications. 4th edition. (In Persian)
Kelsen, H. (2012). Pure legal theory, translated by Nematolahy Esmail,
Qom: Research institute of the Howzeh and university Publications, second
edition. (In Persian)

Kennedy, D. (2016). Legal FormalityTHE JOURNAL OF LEGAL
STUDIES. 45 (S2). University of Chicago Press journals

Leiter, B. (2006). American Legal Realism, in :Blackwell Guide to the
Philosophy of Law and Legal Theory. Edited by Martin P. Golding and
William A. Edmundson, Blackwell Publishing, 3th.ed

Letwin, S. R. (2005). On the History of the Idea of Law. Edited By Noel B.
Reynolds. NewYork: cambridge university press

Llewellyn, K. (1940). The Normative The Legal and The Law Lobs: The
Problt;m of Juristic Method. The Yale Law Journal, 49 (8), 1355-1400 (45
pages

Morawetz, T. (2012). The Philosophy of Law: An Introduction, translated by
Jandaghy Behruz. Qom: Research institute of the Howzeh and university
Publications. second edition. (In Persian)

Nakamura, H. (1986). A comparative history of ldeas. Second revised
edition. London: Kegan Paul International & Routledge

Raz, J. (1979). The authority of law. NewYork: Oxford University Press,
First published

Ross, A. (2019). On Law and Justice. Translated by Uta Bindreiter. United
Kingdom: Oxford University Press

Sellers, M. (2010). An Introduction to the Rule of Law in Comparative
Perspective, in: The Rule of Law in Comparative Perspective. Edited by
Mortimer Sellers and Tadeusz Tomaszewski, London,Springer

Steven Green, M. (2005). Legal Realism as Theory of Law,William & Mary
Law Review , 46 (6).

Tushnet, Mark V. (2005). Critical Legal Theory,in: The Blackwell Guide to
the Philosophy of Law and Legal Theory. Edited by Martin P. Golding and
WilliamA.Edmundson,Blackwell Publishing

Unger, R. M. (1986). the Critical Legal Studies Movement. United States of
America: Harvard university press

Wacks, R (2006). Philosophy of Law: A Very Short Introduction. Oxford
NewYork: Oxford University Press



