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11. Code général de la propriété des personnes publiques:

Article L1: Le présent code s'applique aux biens et aux droits, a caractére mobilier ou
immobilier, appartenant a I'Etat, aux collectivités territoriales et a leurs groupements, ainsi

qu'aux établissements publics.

Article L2: Le présent code s'applique également aux biens et aux droits, a caractere mobilier
ou immobilier, appartenant aux autres personnes publiques dans les conditions fixées par les

textes qui les régissent.
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59.
60.
61.

Ambroise Colin et Henri Capitant, (1959), Traité de droit civil, volume 1, Paris,
Dalloz.

Arbousset.H, (2005), Droit administratif des biens: Domaine des personnes
publiques, Paris, studyrama.

Cornu.G, (2011), Vocabulaire juridique, Paris, PUF.

Deliancourt.S, (2012), Droit domanial, Editions du papyrus.

Delvolve.P, (2009), L utilization privative des biens publics, Paris, RFDA.
Gaudment.Y, (2002), Droit administratif des biens ,Paris, LGDJ.

Hauriou, (2002), Precis, Paris, Dollaz.

62. Laferrier.F, (1859), Essai sur I'histoire du droit francais, Paris.
B. Articles
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(Enjoining What Is Right and Forbidding
What Is Wrong) and the Article 34 of the
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Islamic Republic of Iran
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1- Associate Professor, Qom university
2- Phd student of public law, Tehran university (farabi campus)

Abstract

A mutual and public duty concerning the people toward one another, the
government toward the people, and the people toward the government in all
issues especially in environmental issues is enjoining what is right and
forbidding what is wrong. Accordingly citizens and non-governmental
organizations control natural and legal persons which among of them is
reporting, seeking justice and suing before the judiciary. This research
claims citizens and NGOs damaged directly and indirectly by environmental
violations can lodge a lawsuit before judicial courts based on Article 34 and
appropriate interpretation of the beneficiary. Nevertheless in such case, this
is solely the eligible environmental NGOs certified by the Interior Ministry
and the Judiciary entitled to sue and participate in the proceedings according
to the recent amendments to the Criminal Procedure Act which is somehow
a rollback from the recognized right to petition in the Constitution. Therefore
the right to lodge a lawsuit against the executive organs by citizens is
confronted with some challenges. So it is suggested to broadly interpret the
laws and regulations to expand this approach until the aforesaid Act is
amended.
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Abstract

The system of development planning is a mixture of concepts of
development, planning and regulation, which eventually emerges in the
form of a single legal nature. Among the uncertainties of the legal system
of the development plan laws in Iran is whether these laws have an
independent nature alongside the ordinary laws of the Islamic Consultative
Assembly or not. One of the effects of the independent nature of these
laws is that only statements made in accordance with this nature are to be
legislated and subsequently in the event of infringement, to be prevented
by anticipating a control mechanism as such exists in non-budgetary
rulings. Some scholars consider the development plan laws as ordinary
legislations and some consider it as a kind of policy-making. This article
through a descriptive-analytical method proves an intersubjective nature
for such laws; from one side they have many features of the ordinary
laws, and from the other side, they have the characteristics of the policies.
Besides, they also have some unique features. The plan laws are legalized
as quantitative and measurable policies that are incorporated in the law
and hence they are deemed as "plan nature". Such nature requires to have
planning in line with upstream instruments and to prevent legislations and
interfering in other permanent laws.

Key words
Law, Policy-Making, Plan, Development Plan Laws, Plan Nature.

*E-mail: haditahan@gmail.com
s E-mail: 72hadil393@gmail.com



Legal Nature of the Relationship between
Government and Public Properties in
Imamate Jurisprudence and French law;
A Comparative Study

Vali rostami'* & Mohammad sadegh farahani®**

1. Associate Professor, Tehran university
2. Phd student of public law, Tehran university

Abstract

“Used-oriented public properties” are those permanently assigned to meet a
public goal and public use which are among the public properties. This
research through library studies and an analytical-descriptive approach
seeks to determine the legal nature of the relationship between government
and used-oriented public properties by means of considering the works and
theories of the Imamate jurisprudents and French jurists within different
periods. The findings indicate this relationship is deemed as “supervision,
management and maintenance” by providing three theories of “ownership
of the cause”, “ownership of the title” and “ownership of the legal personality
of the used-oriented public properties” in all jurisprudential periods by the
Imamate jurisprudents. In contrast, the French scholars have deemed such
relation as “management and maintenance” by providing theories of “lack of
ownership”, “nation ownership”, “government ownership” and “cause and use
ownership”. Nevertheless, the inadequacy of these theories in protecting
public properties against personal violations led to the establishment of the
“public ownership” theory which is now an instrument to have the public

propertied economically exploited and so their protection is at risk.
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Abstract

Independence as a goal (Article 2) is posed within the framework of
the Constitution of the Islamic Republic of Iran. Preservation and the full
realization of such goal by means of legal requirements over the government
and the nation (including articles 3, 9, 43 and 153) is emphasized as the
public right of the whole people of the world (Article 154). Nevertheless,
the practical and special complexities raised from the agreements,
conventions and instruments among the subordinates of the international
law have resulted in various general explanations of the concept of the
government independence so that a convention with one text is deemed in
contradiction with independence by some, and in line with it by others.
Hence, whether the international interactions of the government are
contrary to or in line with the independence, it requires to have the
indices of independence much more detailed which is the main question
of this research. The authors have founded some indices through the
analysis of the legal-jurisprudential foundations of the independence
based on four general principles in this regard: negation of domination,
non-dependence of the sovereignty, preserving the system and negation
of the foreigner’s domination over Muslims. Beside the index-based
cognizance of independence, evaluation of the legal validity and providing
some examples of such indices in the decisions of the Guardian Council
as the Constitutional review entity are among the new aspects of this paper.
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Abstract

Established by the command of Imam Khomeini, the Supreme Cultural
Revolution Council (SCRC) regulates in the relevant issues. This article
is sought to review the competence of the SCRC and the validity of its
decisions in the precedent of the Guardian Council. The research method
is descriptive-analytic by means of library resources. “The Status, Goals
and Duties of the SCRC” enacted in 1998 is deemed as the ordinance of
the Leader by the Guardian Council as the competent entity to review the
Constitutionality of the laws and regulations. Hence, it has been held
unconstitutional and inconsistent with the Islamic criteria in case the
parliament amend or repeal the SCRC’s enactments or the Administrative
Justice Court review such enactments. There is no uniformity in the
precedent of the Guardian Council and it needs more attention.
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Abstract

The bilateral nature of the political crimes (by and against the
government) and also the separate prosecution and proceeding system for
the senior officials of the executive power concerning the normal and
political crimes were designated in the supplementary Constitution of
1907 and consequently the ordinary laws of the previous legal system.
This approach was followed in the draft Constitution of the Islamic
Republic of Iran in 1979 but at the end, it was solely the political crimes
against the government and the manner of prosecution and proceeding of
normal crimes of the executive power senior officials appeared in the
Avrticles 168 and 140. The accusation, prosecution and proceeding system
regarding the political charges of the government officials despite lengthy
negotiations and two-time voting were not passed by the constituent
assembly of the Constitution. This research through an exploratory
method based on studying the historical resources and documents seeks to
answer whether the authors of the Constitution of the Islamic Republic of
Iran, in the framework of the normative rationale and the spirit governing
the entirety of this law, deliberately eliminated the system of special
proceedings for the crimes of the political officials. The negotiations of
the constituent assembly indicate such elimination was carried out
regardless of the designed model in the draft Constitution. Hence, the
Constitution is defective in two aspects: anticipating the full system for
proceeding the crimes of the government officials (both normal and
political crimes), and the establishment of a comprehensive and coercive
regime for proceeding the political crimes (both by and against the
government).
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