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Reflection on the Effects of the Judicial
Competence of the Head of Judiciary in the
Light of its Recognition within the Act on the
Organization and Procedure of the
Administrative Justice Court

Kheirollah Parvin'* & Hosein Ayene-negini?
1-Professor of university of Tehran
2-Ph. D student of university of Tehran

Abstract

Due to the high importance of anticipating a competence in the legal system,
paying attention to special principles in its designation and realization is also of
extra importance. The judicial system of Iran besides various administrative and
executive competences has anticipated the judicial competence for the head of
judiciary. The purpose of this paper, while clarifying the orientation of the
legislator in expressing the judicial competence of the head of judiciary is to
state the effects of such competence in accordance with the Act on the
Organization and Procedure of the Administrative Justice Court. The results
indicate that not only the orientation of the aforesaid law doesn’t pave the way
for such an issue, but also it is inconsistent with the principles and legal rules.
Besides, the procedure anticipated for the emergence of judicial competence of
the head of judiciary contradicts with judicial principles like res judicata or
claim preclusion and independence of judges. This is also disharmonic with
judicial interests due to the vast amount of judicial files in the Judiciary.

Keywords:

Head of Judiciary, Judicial Competence, Act on the Organization and
Procedure of the Administrative Justice Court, Effects of Judicial
competence of the Head of Judiciary, Obvious Contradiction with Sharia,
Independence of Judge.
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Analysis of the Article 139 of the Constitution
of the Islamic Republic of Iran Based on the
Nature of Public Properties

Hamed Karami'* & Davoud Mohebbi?
1-Assistant professor of university of Shahed
2-Assistant professor of university of Qom

Abstract

Public law knowledge seeks to protect public interests. Public properties and
the protection of these national capitals are as of the most important examples of
public interests. For the maintenance of the public properties, many legal
systems impose a ban on the referral of disputes in this regard to arbitration. The
purpose of this rule is to prevent decision-making about public properties in
non-judicial procedures such as arbitration. This rule is relatively accepted in
Acrticle 139 of the Constitution of the Islamic Republic of Iran in the sense that
the referral of these disputes to arbitration is possible by the approval of the
government or the Islamic Consultative Assembly. Due to the ambiguity in
writing and lack of clarity of its basis, this Article has encountered difficulties
during the implementation phase. What does the legislator mean by “public and
government properties” and “important domestic matters” in this Article and
what is the scope of the competence of the government and the parliament in
this matter? This article analyzes the Article based on the duality of public
properties and believes that the main criterion in understanding this Article is
“public properties” and not “public persons” and that the jurisdiction of the
Islamic Consultative Assembly is restricted to the “national properties” only in
the important internal affairs.

Keywords:
Public Properties, Government Properties, Arbitration, law of Iran,
Constitution.
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Legal Status of the Non-Muslims with no
Scripture in the Light of the Article 14 of the
Constitution of of the Islamic Republic of Iran

Seyed Mostafa Mirmohammadi Meibodi'* & Firouz Aslani2
1-Assistant professor of university of Meibod
2-Associate professor of university of Tehran

Abstract

Non-Muslim citizens of the Islamic Republic of Iran, in terms of being a
believer or not in one of the Abrahamic religions are divided into the People of
the Book (Ahl al-Kitab) and the People with no Scripture. The Islamic jurists
have had different opinions about the legal status of the People with no
Scripture. Due to the Islamic content of the Islamic Republic of Iran's laws and
the controversies regarding the rights of this category of non-Muslims, the study
of such issue is of particular importance. The most relevant article of the Iranian
Constitution in terms of the People with no Scripture is the Article 14 which
clarifies the legal interaction of the state and Muslims with them. This study,
while precisely considering the Article 14 of the Constitution aims to explain the
human rights of the People with no Scripture and the manner to behave them
with good morality and Islamic justice. In this line it is supposed that the People
with no Scripture aren’t Kafir Harbi just due to hesitation. Besides, based on the
existing laws and Fatwas of Imam Khomeini, the legal status of those People
with no Scripture who conspire and act against the Islam and the Islamic
Republic of Iran has been clarified.

Keywords

People with no Scripture, Article 14 of the Constitution, Human
Rights, Kafir Harbi, Right to Life.
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Effects of the Government Possessions over
Immovable Properties in the Light of the
Guardian Council’s Decisions

Seyed Hasan Alavi Naeini* Mahdi Abbasi Sarmadi2
1-Ph. D student of university of Kharazmi

2-Assistant professor of university of Kharazmi

Abstract

The Plan and Budget Act of 1973 has not taken into account the cost of
compensation for the possession of the immovable properties by the government
save for standing properties. Such compensation is required by the Statutory Bill
on the Purchase and Possession of Lands and Real Estates for the
Implementation of Public, Development and Military Plans in 6 Feb 1980. This
law is held by the Guardian Council contrary to Sharia, that is, the absolute legal
power of the owner to exercise dominion over property (Taslit Rule).
Nevertheless, due to the non-retroactivity of the laws, the aforesaid statutory bill
is inefficient in determining the price of such lands which has led to conflicts in
the judicial verdicts, including the calculation of the price at the time of payment
or occupancy day.
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Process and Legal Requirements of the
Preparation and Approval of the Development
plan Laws; Case Study of the Sixth Plan Bill

Hamed Nikonahad'® & Seyedeh Negar Mousavi?
1-Assistant professor of university of Qom
2-Masters student of university of Qom

Abstract

The approach of the eleventh government in presenting the Sixth
Development Plan Bill and the reaction of the MPs to it became a factor for
more attention by legal scholars regarding the legal nature of the development
plans. This was a turning point to review the legal and procedural bases of the
economic, social and cultural development plan laws. Given the subject matter
of the development plan bills, which include mid-term and long-term plans in a
variety of topics such as macroeconomics, administrative system, agricultural
system, public education, social insurance, and so on, the preparation and
approval of these bills require the coordination of the Powers in carrying out
their duties in this area. According to the current procedure, the development
plan should be in accordance with the policies that the leader ratifies after
consulting with the Nation's Exigency Council. Subsequently, the content of the
bill is prepared and regulated by the government through the Country's
Management and Planning Organization. In the end, the legislature is
responsible for reviewing the bill and its approval. This paper attempts to
consider the disagreement between the government and parliament during the
approval of the Sixth Development Plan as a legal case with an analytical
method. Hence, the reasons of the MPs as the plaintiffs, and the arguments of
the government as the defendant are explored and thereby, the process of
preparation and approval of the Sixth Development Plan bill is legally evaluated.
Besides, procedural analysis of such challenge, paying attention to the views of
the supporters and opponents, and the government's perception of planning
indicate that although the government's action was in contrast to its current
procedure, but the existing capacities in Articles 43, 126 and 134 of the
Constitution provides legal justification for government actions.

Keywords

Sixth Development Plan Bill, Development Plan Law, Budget and Plan Law,
Mid-Term Plans, General Policies of the System, Article 134 of the
Constitution, Article 126 of the Constitution, Article 43 of the Constitution,
Obliging the Government to Present Bill.
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The Evolutions of the Jurisprudential
Foundations of the Guardian Council’s
Precedent regarding the Avenger of Blood’s
Rights and in cases of Paying the Extra Diya

Majid Ghourchibeigi** & Sohrab Bahadori?
1-Assistant professor of university of Kharazmi
2-Ph. D student of university of Kharazmi

Abstract

The legislator has had two different approaches in terms of paying the Extra
Diya (Blood Money) originating from two jurisprudential viewpoints.
According to well-known opinion and based on the article 258 of the Islamic
Penal Code Act of 1992, Extra Diya if required is paid to the convict before
Qisas and its conversion to Diya demands the consent of the convict. However,
in accordance with the unpopular opinion and based on the criteria of article 44
of the Hudud and Qisas Act of 1983, and also the article 360 of the Islamic
Penal Code of 2014, if extra Diya is required, the avenger of blood is authorized
for Qisas with paying that or getting Diya without the consent of the convict. So,
with regard to Article 91 of the Constitution, it is necessary to consider the
precedent of the Guardian Council as the competent authority to determine the
compatibility or inconsistency of laws with Sharia criteria so as to figure out the
foundations of the standard Fatwa regarding the implementation of Qisas in
cases of Extra Diya. Therefore, in this research through a descriptive-analytic
method and with reference to the viewpoints of the Guardian Council’s jurists, it
is proved that the evolutions in this regard indicate the accuracy and efficiency
of the Fatwas of the Guardian Council’s jurists in solving the problems of the
Judiciary.

Keywords
Avenger of Blood, Qisas, Diya (Blood Money), Extra Diya, Islamic
Penal Code, Guardian Council.
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