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. Good administration (Bonne administration)

. Article 41 of The Charter of fundamental rights of the European Union
. Principle of motivation reasoning

. Obligation to state reasons

Previous proceedings

. Instrumental grounds
. Rule of law
. Pouvoir Discrétionnaire (Discretionary Power)

Sy e oblis il CooMo o s 3 i gasdlls 5 oy gl 6l A

10.
11.
12.
13.
14.

15.
16.

17.
18.
19.
20.

Esprit de la loi

The right of defence

Natural justice

Transparency

Recommendation CM/Rec(2007)7 of the Committee of Ministers to member states on
good administration

The Treaty Establishing the European Community (EC Treaty)

"Regulations, directives and decisions adopted jointly by the European Parliament and the
Council, and such acts adopted by the Council or the Commission, shall state the reasons
on which they are based..."

The Charter of fundamental rights of the European Union

Article 41 of The Charter of fundamental rights of the European Union

The European Code of Good Administrative Behaviour

the European Parliamen
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31.

32

33.
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. Article 18 of The European Code of Good Administrative Behaviour
. Article 18 of The European Code of Good Administrative Behaviour
. vague
. brief
. individual reasoning
. Article 18 of The European Code of Good Administrative Behaviour
. RESOLUTION (77) 31 ON THE PROTECTION OF THE INDIVIDUAL IN RELATION
TO THE ACTS OF ADMINISTRATIVE AUTHORITIES.
. article 4 of RESOLUTION (77) 31 ON THE PROTECTION OF THE INDIVIDUAL IN
RELATION TO THE ACTS OF ADMINISTRATIVE AUTHORITIES.
. RECOMMENDATION No. R (80) 2 OF THE COMMITTEE OF MINISTERS
CONCERNING THE EXERCISE OF DISCRETIONARY POWERS BY
ADMINISTRATIVE AUTHORITIES

Article 8 of RECOMMENDATION No. R (80) 2 OF THE COMMITTEE OF
MINISTERS CONCERNING THE EXERCISE OF DISCRETIONARY POWERS BY
ADMINISTRATIVE AUTHORITIES
. The right of free movement
Case 222/86, Union Nationale des Entra“ineurs et Cadres Techniques Professionnels du
Football (UNECTEF) v. Heylens, 1987 E.C.R. 4097.


https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CB8QFjAA&url=http%3A%2F%2Fwww.aftabir.com%2Fdictionaries%2Fword%2F136414%2F%25D8%25B9%25D8%25AF%25D8%25A7%25D9%2584%25D8%25AA-%25D8%25B7%25D8%25A8%25DB%258C%25D8%25B9%25DB%258C-natural-justice&ei=J3ItVNqjA43waPadgtAH&usg=AFQjCNE0RPL-3Og97aVxT5zPxAXTPnX7cA&sig2=Dcop_9zssy9k8AkiIs3twA
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34. Case 36-40/59 Président Ruhrkohlen-Verkaufsgesellschaft and others v ECSC High

Authority [1960] ECR 423.
35. Case T-186/00 Conserve Italia V Commission [2003] ECR, para 93.
36. Case 69/83 Lux V Court of Auditors [1984] ECR 2447.

37. Case C-269/90 Technische Universitdt Muinchen V Hauptzollamt Muinchen Mitte [1991]

ECR 1-5469.

38. Case C-269/90 Technische Universitdt Muinchen V Hauptzollamt Muinchen Mitte [1991]

ECR 1-5469,paras 14,26.
39. Case 144/82 Detti V Court of Justice [1983] ECR 2421, para 27.
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C.H. Hofmann , Herwig and C. Rowe , Gerard and H. Turk, Alexander(2012),
Administrative Law and Policy of the European Union, Oxford University Press.

Garrido, Eva Nieto and Delgado, Isaac Martin(2007), European Administrative Law in the
Constitutional Treaty, oxford, Hart Publishing.

L.Mashaw, Jerry(2007), "Reasoned Administration: The European Union, the United
States, and the Project of Democratic Governance”, The George Washington Law
Review, Vol. 76, pp. 99-124.

Mendes, Joana,(2009),"Good administration in EU Law and the European Code of Good
administration Behaviour", European University Institue Working Papers,law, no.9.
Millet,Lord, (2002), "The Right to Good Administration in European Union Law", 47

PUB.

Milecka, Kamila(2011), "The Right to Good Administration in the Light of Article 41 of
the Charter of Fundamental Rights of the European Union", Contemporary Legal and
Economic Issues,Vol.3, pp. 43-60.

Ponce ,Juli(2005) "Good Administration and Administrative Procedures"”, Global Legal
Studies, 12 IND , pp. 551-588.

Perekotiy ,E. V, "Principles of proper administration”, available at:
http://www.law.edu.ru/doc/document.asp?dociD=1250698.

Statskontoret, 2005, "Principles of Good Administration In the Member States of the
European Union" available at: http://www.statskontoret.se/upload/Publikationer/
2005/200504.pdf.

Wiener, Céline(1969), "la motivation des décisions administrative en droit comparé
" Revue internationale de droit comparé¢, vol.21, pp. 779-795.
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The European Charter of Fundamental Rights, 7 December 2000, available at:
http://www.europarl.europa.eu/charter/pdf/text_en.pdf.

The Treaty Establishing the European Community (EC Treaty), 25 March 1957, available at:
http://www.refworld.org/docid/3ae6b39c¢0.html.

The European Code of Good Administrative Behaviour, 2001, available at:
http://www.google.com/url?g=http://www.emcdda.europa.eu/attachements.cfm/a
tt 146851 EN_code2005_en.pdf&sa=U&ei=wA0xVJjnMdLtaoWuglgH&ved=
0CBQQFjAA&sig2=F-jd7VI1z3yCgjVLohM-
ZDA&Usg=AFQjCNGPgmIQbkBWtCFHYtkwPCN6z0PnCw.

Resolution (77) 31 on the Protection Of the Individual in Relation to the Acts of Administrative
Authorities, Adopted by the Committee of Ministers on 28 September 1977, available at:
http://www.dhv-speyer.de/stelkens/Materialien/Resolution_%2877%2931.pdf.

Recommendation No. R (80) 2 Of the Committee of Ministers Concerning the Exercise of
Discretionary Powers by Administrative Authorities, Adopted by the Committee of
Ministers on 11 March 1980, available at: http://www.dhv-speyer.de/stelkens/Materialien/
Recommendation_No_R%2880%292.pdf.

Recommendation CM/Rec(2007)7 of the Committee of Ministers to member states on good
administration, Adopted by the Committee of Ministers on 20 June 2007, available at:
https://wcd.coe.int/ViewDoc.jsp?id=1155877.
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Judicial review and American Supreme
Court’s approaches to interpretation of the
Constitution in the light of the political and

social evolutions

Tavakol Habibzadeh *

Assistant Professor, Imam Sadiq University

Abstract

Studying an important subject of the American constitutional law, this
article attempts to answer the question that how the judicial review body
can contribute by means of forward-looking interpretation, to
enhancement of the capacity and the dynamism of the Constitution in
order to satisfy the political and social evolutions; such as the role played
by the Supreme court on alteration in the American political system and it
is perhaps because of this fact that the Constitution of this country has not
been necessitous of the structural and serious revision.

In this article, therefore, the nature of judicial review, its domain and also
the competence of judicial review body in American constitutional law
will be briefly presented (1). The principles invoked and the interpretative
approaches of the American Supreme Court will be studied (2) and finally
on the base of these approaches, it will be analyzed that how the Supreme
Court interprets the Constitution in the light of the political and social
evolutions (3). This research will be done with a practical and theoretical
approach and can be useful in constitutional law studies, in particular, the
interpretation of the Constitution; in the meantime it attempts to describe
one of the comparative constitutional subjects.

Key words
American constitution, judicial review, interpretation of the
constitution, federal Supreme Court, interpretative approaches.
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The principle of obligation to state reasons
of the Administrative decisions in the light
of the principle of good administration:
comparative study of the legal system of
Iran and European Union
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1- Associate Professor, Tehran University
2- Ph.D. student of Public Law, Islamic Azad University

Abstract

The principle of obligation to state reasons of the Administrative
decisions is one of the modern principles of administrative law that is
recognized in the important legal systems. The object of this paper is to
determine the scope and Foundations of the Principle and Then, to
compare its place in Europe and Iran's legal system in order to use the
experiences of the international organization and to understand the
strengths and weaknesses of laws, regulations and precedent of Iran.
Result of investigations carried out on the two legal systems shows that
principle of Obligation to state reasons of the Administrative decisions is
one of the characteristics of good administration and Government
officials are obliged to state the reasons for their decisions. This principle
have been mentioned in some of the laws and regulations and precedent
of the legal system of Iran and some of the administrative officials are
obliged to state their decisions’ reasons in some specific cases, But it
should be extended to all administrative decisions.

Key words

The principle of Obligation to state reasons of the Administrative
decisions, good administration, European Union, The Islamic Republic of
Iran.
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A glance at Principle (75) of the
Constitution with Concentrating on
Decisions and opinions of Guardian Council
(about statutes of Islamic Parliament of Iran until Eighth period)
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Abstract

One of the limitations of the Parliament in initiating laws in legal system
of Iran is the limitation mentioned in principle (75) of the Constitution
about prohibition of proposing bills leading to increase in public expense
or reduction in public income. That principle is one of the most important
principles which Guardian Council has invoked it regularly in reviewing
the legislations of the parliament.

According to principle (75) of the constitution of Iran, that limitation
imposes on the all of legislations, budgetary one or others. We know
executing many of laws is dependent to financial resources. In this essay,
we are going to analyzing decisions of Guardian Council about notion of
public income, public expense, and ways of countervailing it. This essay
has investigated the decisions of Guardian Council in several periods of
the Iranian parliament.

Declaration of inconsistency of representative’s propositions which leads
to increase in public expenses or reduction in public incomes; are not
only about that cases, but also that inconsistency has been announced
about propositions that haven’t had sufficient remedial ways for their
financial effects. With attention to this reality some statutes didn’t
implement perfectly, because in the time of passing them, their financial
effects were not prepared. Guardian Council with declaring inconsistency
of some of remedial ways which were not sufficient financial means in
some proposals and were not real ways, has tried To maintain consistency
of legislative processes with relative principles of constitution of Islamic
Republic of Iran and its theoretical bases.

This essay, with descriptive-analytical method, investigates opinions
(interpretative and consultative) of Guardian Council about statutes which
were related to principle (75) of constitution until eighth period of Islamic
Majlis (parliament) of Iran.

Key words
Legislative powers, Public Income, Legal Proposition, Legal Bill,
Public Expense.

# E-mail: m.tangestani@yahoo.com



The impact of government structures on the
substance of the political system; from the
perspective of functionality and structure
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Abstract

The dichotomy of agency and structure is one of the most challenging and
controversial topics in the field of social sciences. The Contrast and the
interaction between the structure and substance of government are critical
and complex issues in constitutional law. This article seeks to examine
one aspect of the effect of government’s structure on the nature of the
political system from the perspective of agency and structure. However,
this dichotomy is not unprecedented in other sciences, it may be argued
that the basis of all these discussions have a common root source but the
consequences are evident in various areas.

The main purpose of this paper is to investigate that why any substance,
content and goal needs its own suit structure and also, why legal
structures and governmental systems are not resembling neutral and
ineffective containers and must be formed appropriately to their content.
Through analysis of this major issue, some of the demands and
requirements of the desired governmental structure of the Islamic
Republic of Iran will be examined.

Key words
structure, structuralism, government, functionality, functionalism,
nature, political system.
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The place of admonishing Islamic Ruler
(Nasihat ul Imam ul Muslemin)” in the
constitution of Islamic Republic of Iran
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1- Assistant Professor, Center Of High Studies on Islamic Revolution, Tehran University
2- Assistant Professor, Tehran University
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Abstract

In the hadith books, the issue of Nasihat(admonition) for Islamic Ruler
by the people is refered to as a right-duty and also has been common in
the legal-jurisprudential literature of our country. But non-specification of
the principle "al-nasiha le aemate-I moslemin" and its dimensions and its
exercising method in the constitution of Islamic Republic of Iran causes
disagreements on possibility of using its capacities in interpretation of
principles of constitution inter alia possibility or method of supervising
the leader by the Assembly of Experts.

This article answers the question that whether it is possible to find a basis
in the constitution for "al-nasiha le aemate-I moslemin™? And in this case,
how would be the dimensions, scope and mechanisms for its application
in the legal system of the Islamic Republic of Iran, especially regarding
the Imam ul Muslemin? This article, for this pupose’ through religious-
jurisprudential investigations and comparing the principles of the
constitution with them, and studying the proceedings of the House of
final review and revision of the constitution and reviewing previous
research, introduces principle 8 of the constitution (invitation to the good)
as the basis for this issue in legal system of our country and claims that
applying it regarding the Leader by the Assembly of Experts is possible
and justifiable

Key words

principle 8, principle 111, commanding right and forbidding wrong
(Amr e be mdroof and Nahy az Munkar), invitation to the good, Assembly
of Experts, al-nasiha le aemate-I moslemin (admonishing Islamic Ruler),
supervision.
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Abstract

In the legal documents, Introduction is responsible for introducing the
subject, formation context, mission and purpose of the document.
Although these components are mentioned in the preamble of the
constitution of the Islamic Republic of Iran, Most approaches to this
preamble, are Focused on its historical value and less attention is paid to
its legal worth and tremendous impact on the proper interpretation of the
constitution principles.

The claim of this article is that one of the requirements of correct
interpretation of a legal document is attention to its preamble. The
Constitution of the Islamic Republic of Iran is not an exception and in
order to interpret it correctly it is essential to pay attention to its preamble
which contains the principles governing the provisions of the constitution
and is as a pillar and foundation of constitution.

Key words
Legal documents, interpretation, the Guardian Council, interpretation
criterion, constitution’s preamble.
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